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Introduction to NEPA Scope of Analysis Determinations 

Section404 of theCiean WaterAct(CWA) authorizes theCorps of Engineers (Corps) toissue 

permitsfor the"discharge of dredged orfill material"intowatersof theUnitedStates.33 U.S.C. 

§§ 1344, 1362. Section 10 of theRivers and Harbors Appropriations Act of 1899 (R & H Act) 

authorizes theCorps toissue permitsfor theconstructionor modification ofstructurem 

navigable waters,or theaccomplishmentof any otherwork affecting thecourse, location, 

condition, or physical capacity of navigable waters. 33 U .S.C. § 403. Section 9 of t heR & H 

Actauthorizes theCorps toapprove plans for dams or dikes thatwould span a navigable 

waterway. 33 U.S.C. § 401. Section 103 of theMarine Protection,Research, and Sanctuaries 

Act of 1972, as a mem ded, authorizes t heCorps to permit t heocean disposal of dredged rna terial. 

33 U.S.C. § 1413. 

In evaluating permit applications under theseregulatoryauthorities, theCorps mustcomply with 

theN a tiona I Environment a! Policy Act ( N EPA). 42 U .S.C.§ 4321 e tseq. N EPA requires 

Federal agencies toanalyze theenvironmentalimpactsof "Federal actions" and toprepare an 

Environ men tall m pactS t a temen(tE IS) for any major Federal action "significantly affecting the 

quality of thehumanenvironment." 42 U.S.C. § 4332(2)(C). 

TheN EPA regulations prom ulga t edby t hePresiden t 's Council on Environ men tal Quality (CEQ) 

explain thattheterm"'MajorFederal action'includesactions witheffectsthatmay be majorand 

which arepotentiallysubjecttoFederalcontrolandresponsibility." 33 C.F.R. § 1508.18. The 

CEQ regulations define theterm"Federal action" throughillustrationbyidentifying four 

categories of activity: adopt ion of official po lie y; adopt ion of formal plans; adopt ion of 

programs; and approval of specific projects . .LQ. 

For purposes of t heC orps reg u Ia t oryprog ram, t hedefinit ion of theN EPA "Federal act ion" is 

relatively straightforward. The categorypertaining totheapproval of specific, 1'nW,CftRspfl~ses 

;)lfrtcfle~to¥1)8'~1%G:tdllfl~~cPrM~q ~PtJi)t· Feder~ Pare fiB~·~ 5P~e~@~trdh4~akenby t heCorps in 

either issuing or denying t hepermit pursuant toone oft heCorps regula t oryau t horities. 

1 The CorpS CIVIl VVori>:S llli'":F'A regulation confirmsthis fact,referringto" ... the proposed Federal action (pen nit 

issuance). "See 33 C. F. RAppendix B, Paragraph 9(b)(5)(a). 
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The CEQ regulations "encourage [agencies] topublish explanatoryguidance for these 

regulationsand their own procedures," 33 C.F.R. § 1507.3, and theCorps has done thisin 

issuing 33 C.F.R. Part325 implementing N EPA. 

In thecase of theCorps of Engineers' regulatoryprogram, thespecific activity requiring 

authorization by a Corps per mit (for exam pie, t hedischarge of dredged or fill mat erial into a 

waterof theUnitedStatespr theplacementofastructuran a navigable water)may,attimes,be 

merely one componen tof a larger projectinvolving upland activities taking place beyond the 

limits of a particular jurisdictional water. In such circumstances, thequestion arises as towhat 

"scope of analysis" t heCorps will adopt t ogovern its N EPA review. This paper provides 

guidance on this issue in view of theN in t h Circuit's recent ruling in Save our Sonoran, Inc. v. 

Flowers, 408 F.3d 1113 (9thCir. 2005) and otherrelevantcase law within theNinth Circuit. 

The de term ina tionof wha tis t heappropria t e scope of analysis t ogovern t heCorps' permit 

review and decision is guided by2t \A.Ef}P@FR:I'Ix fi:Fdl~cr~!I~H@9l>Wsdr\l~e~9:tHif\tRfd~>r~trflifrlil.t~ 
~tfupefo~aR@IryW!:t,h~'~~ lac tivit y requiring a [Corps] permit and t hosepor tions of t heen tire 

project over which t heG overn men thas sufficient con troland responsibility tow arrant Federal 

review." 33 C.F.R., Part325, Appendix B paragraph 7.b. (1). This requirement is discussed in 

Appendix Band is illustratedby several examples thatrecognize thatn somecircumstancesthe 

Corps' N EPA scope of analysis may be expanded beyond t helimits of the Corps' regulatory 

jurisdiction (e.g., the"watersof theU.S.") toaddress upland portionsof thelarger project. As a 

general rule, t heCorps ex tendsits scope of analysis beyond t hejurisdictional wa terswhere the 

environ men tal consequences of a larger project may be considered t heproduc tsof either the 3 
Corps permit action or t heCorps permit action in conjunctionwit hot herFederal involvement. 

Upon occasion, parties have challenged t headequacy of t heCorps' N EPA docu mentation 

underlying permit decisions, asserting t ha tt hescope of analysis under taken by t heCorps was 

impermissibly narrow. These challenges typically have contendedthattheCorps mustexpand its 

NEPA review toevaluatetheeffectsofportionsof theoverall projectthaflie outside the 

particular waters t ha 'are subject t oCorps' jurisdiction. So me times it is argued t ha tt heCorps 

NEPA analysis mustaddress theeffectsof theentireupland activity, notwithstandinghefact 

thattheCorpsinvolvementin theentireprojectis limited totheapprovalby permit ofsome 

activity associated with thelarger projectoccurring in jurisdictional waters. In such 

circumstances,theissue ofwhatis theproperscopeofanalysis is crucial tothefulfillment of the 

agency's obligations under N EPA. 

Before theN in t h Circuit Cour tof Appeals, t hesechallenges seeking t oexpand t hescope of 

analysis of theCorps' NEPA evaluation of permit applications have usually- althoughnot 

invariably -failed. Sometimesthesechallenges have included theargument- now rejectedby 

2 The Corps N EPA regu I ations governing the regu I atoryprogram were referred to the Co unci I on Environ menta I 

0 ua I ily (CEO) pu 1 sua11t to 4:! U -~-e. § 7609(b ). 0 n June 8, 1987, the CEQ approved the reg u I ationssubject to 

several proposed modifications. See 52 Fed. Reg. 22518, 22520-22 (1987). On February 3, 1988, the Corps revised 

and pub I ishedthe regu I ationsafteradopting CEQ's proposals. 

3 These examplesare offeredforillustrativepurposesonly. Regulatorypersonnel mustevaluatethe factsofeach 

case individual I yto determine whether other indicia of Federal centro I and responsibi I ityexist that wou I dwarrant 

broadening theN EPA scope of anal ysisbeyond the specific activity requiring a Corps permit. 
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many of theU.S. Circuit Courtsof Appeal and by theU.S. Supreme Court- tha'all effectsthat 

would nothave been generated"butfor" thegrantof theFederal permit mustbe encompassed 

within theN EPA analysis. The Ninth Circuit has drawn a dis tine tion bet ween t heeffec tsof 

activities thatare merely made possible by theCorpspermit- the"butfor" effects- versus the 

effectsthatare moredirectly physically caused by activities within jurisdictional waters. I tis 

only thelatte~effectsthatmustbeincluded within theCorps' NEPA evaluationin every 

ins t a nee. 

The 2005 Save our Sonoran case is of significance because it is t hefirst Ninth Circuit Court of 

Appeals decision t ohold t ha tt he Corps was required t oexpand its N EPA scope of analysis to 

encompassnotjust theactivityrequiring theCorps permit (in thisinstance, thedischarge of fill 

rna terial) bu talso t heen tire upland development. Despite a resul tfinding t ha tt heen tire overall 

project m us tbe included in t hescope of analysis, t heopinion did no toverrule or modify any pre

existing case law, and in factaffirmed thevalidity and applicability of Appendix B. The Ninth 

Circuit applied thestandardsin Appendix B tothehighly unique factspresentedby theSaveour 

Sonoran case and found t ha tt hey required t ha tt heen tire overall project be included in t hescope 

of analysis. The permit applicant in t heSave our Sonoran case had proposed t ofill portions of 

numerous"braided washes"- orbedsofintermittenttreams- toprovideroad andutility 

crossings, pad fill, drainage, and t helike, as part of a major residential development. The Save 

ourSonoranpanel found thatthefactsof thatase presentedaninextricable interconnection 

bet ween t hepermit tedac tivities and their locations on t heone hand, and t hebalance of the 

residential development project on t heo t her,because the braided washes were interspersed 

throughoutthedevelopmentsite"like lines throughgraph paper."~- at1122. Because any 

developmentof thissitewouldimpact jurisdictional waters,thecourtconcluded thati,n effect, 

thewhole of thepropertyfell under theCorps' permit tingauthority.~. In distinguishing its 

resultfrom theprior Ninth Circuit cases thathadupheld theCorps' morelimited scopeof 

analysis, t heSave our Sonoran opinion emphasized t heunique physical and geographic 

characteristicsof thedevelopmentproposal before theCourt. I renteringitsruling, thecourt 

observed: "The district court grounded its conclusion regarding t heCorps' broad permitting 

authorityover theprojecton theunique geographic featuresof thisproperty.Specifically, the 

districtcourtdetermined ... thatthewashesarea 'dominantfeatureof thelandand thatno 

development of t heproper t y could occur with ou taffec t ing thew ashes."' ~- at 1123. 

Consequently,theprecedential value of thecaseis limited tofactsituationspresentingsimilarly 

excep tiona I circumstances. 

The Ninth Circuit has repeatedly stat edt ha tdelinea t ion of an appropriate scope of analysis is not 

subject toa universal rule, and tha'each factsituationmustbeevaluatedtodetermineif thereis 

sufficient F edera I con t ro Ian d responsibility over t heac t ivi ties occurring within and out side of 

jurisdic tiona I waters tow arrant broadening t hescope of analysis beyond t hespecific activity 

occurring in juris diet ion a I w at ersand requiring a Corps per mit. The Corps should continue to 

apply Appendix B t oall cases, and should use precedent- including t ha tn Save our Sonoran

toguide implementationof Appendix B where theparticular factualcircumstancesare 

essentially indistinguishable from t hepreceden tial case's facts. When t heCorps applies that 

regulation to each specific permit case within theN in t h Circuit, t hereis every reason to expect 

t hatreasonable determinationsregarding theN EPA scope of analysis will receive deference from 

and will be upheld by t hecour ts4 

4 See generally Sylvester v. USACE, 882 F .2d 407 (9th c i r. 1989) (Sy I vesterll ). 
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Summary of the Ninth circuit body of law, existing prior to save our Sonoran, addressing 
the stan d a r d s a n d considerations applicable to the N E P A scope o f analysis of Corps 
permitting actions:5 

Asaninitial matteti,tis importanttohighlight thattheNinthCircuit courtshaveaddressed the 

scope of analysis issue in dis tine t fact ualset tings. First, t heCorps may, on occasion, be 

confron tedwit h sit ua tionsin which t heac tivit y requiring the Corps' permit is merely one 

co mponen tof a larger non- Federawpland development. In t hesesit ua tions, t heCorps and the 

Courtsmustidentify as part of theN EPA scope of analysis thespecific activity requiring a Corps 

permit and thoseportionsof theentire project,if any, over which theFederal Governmenthas 

sufficient controland responsibility towarrantreview under NEPA. v. 884 

F.2d394 (9thCir. 1989) (Sylvester!); WetlandsAction Networkv. Sylvestep22JRSAG:Jr,g5, 

1115 -1118(9thCir. 2000), cert.denied 534 II s 815 (2001) USACE, 

Second, t heCorps also may be confron tedwit h sit ua tionsin which t heprojec t undergoing 

regulatoryreview is being carried outin several phases or maybe relatedtootherprojects,each 

of which will require a Corps permit. lnsuchsituations,thequestionis whethertheCorps may 

evaluatethefirst projectindependently of theotherprojectsor phases, or whetherall theCorps 

permits should be evalua tedin one N EPA review because t heyinvolve con nee tedor cumulative 

Federal act isJOVVe lirmie!~l!!E! t !"ems deter min22i~ f):;" _t~~Pflj>~ @IJ~ H~;feW-\:fl~~ ffltl?6%' c:ffl\/'i!3fi!-r~rst5tr,n t 
tt5~tf¥.'2~e,s54 (9thCir. 1985)(case involving thesegmentationofseveral related Federal actions). 

Network, 

s 'fllis IIISII!OidiidUiil add1esses t11estate oft11e lavvvvillliii t11e rqililli Ci1cait. file case lavv1evievv focasesplillldlily 

on cases invo I vin g the Corps' reg u I atoryp reg ram. It encompasses the recent semina I Ninth Circuit cases, as we I las 

cases its pane I shave treated as in f I uentia I. Because scope of ana I ysisdeterm inati ens are high I y factspeci f ic, fie I d 

attorneys and regu I atorypersonne I are encouraged to review the case I aw for decisions addressing circumstances 

simi I arto those presented in the case under consideration. 

6 TheN inth Circuit's ru I ingsare understandab I ewhen a Federal agency's obI igationsunder N EPA are considered. 

In order to complywith NEPA, a Federal agency must firstdefinethescope ofanalysisin a way that captures the 

fu I !scope of the activity that is subject to Federal centro I and responsibi I ity. A ftercorrectl ydefining the scope of 

analysis,theagency must proceed to analyzethe direct, indirect, and cumulativeeffectsofthe activity subject to 

Federa I centro I and responsibi I ity. 

An agency may not avoid issuing an EIS by defining the Federal action in a way that segments a significant Federal 

action into smal !insignificant component parts or by defining theN EPA scope of anal ysisin a way that fai lsto 

consider the cumu I ativeeffectsof other rei atedactions. 40 C.F.R. §I 508.27(b)(7). CEQ regu I ationsrequire an 

agency consider "connected actions" and "cumu I ativeactions" within a sing I eEA or EIS. CEQ regu I ationsprovide 

that actions are "connected" if they: (i) automatica I I ytrigger other actions which may require environ menta I impact 

statements; (ii) cannot or wi I I not proceed un I essother actions are taken previous I yor simu ltaneousl y;(iii) are 

interdependent parts of a I argeaction and depend on the I argeraction fortheir justification. 40 C.F.R. § 

1508.25(a)(l). Cumu I ativeactions are those "which when viewed with other proposed actions have cumu I ative I y 

significant impacts." 40 C.F.R. § 1508.25(a)(2). These regu lationsseek to prevent segmentation of mu ltipleFederal 

actions. For examp I e, when an agency is seeking to permit on I ythe first phase of a project, the agency must 

consider whether its N EPA ana I ysis must a I so eva I u ate F ede ra I perm it decisions associated with I ate r phases of the 

p reject. Under app I icab I e reg u I ationsnd Ninth Circuit case I aw, an agency may proper I y dec I i neto consider these 

subsequent permit decisions when the phases of the project have independent uti I ity. 
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This paper focuses on t hefirs t fact ua lse t t ingw here t heC orps is processing a per mit for some 

activityoccurring in jurisdictional waters,buttha'ectivityis merely onecomponentofa larger 

project or work effort t ha 'also includes work in upland areas. In t hesesit ua tions, t heques tion 

posed is under whatcircumstancesdoes thefield elementperforming theenvironmentalreview 

need tobroaden theNEPAscopeofanalysis beyond thespecific activityrequiring theCorps 

permit toconsider otherprojectactivities taking place in upland areas. This question is answered 

by Appendix B and turn son t hein t er- rela tionshipbe t ""'reen t heseac tivities and t hepresence of 

"Federal control andresponsibilit y" over t heac tivities. 

In Sun ary, Appendix B dictatesthat)Nhere thespecific activityauthorized by a Corps permit 

is merely onecomponentofa larger project,thescope of theN EPA evaluationshouldextendto 

thespecific permit tedactivities and thoseportionsof theentireproject over which the 

Governmenthas "sufficient controland responsibility towarrant Federalreview." 33 C.F.R. 

Part 325, Appendix B, paragraph 7.b.(1 ). The Govern men thas sufficient con troland 

responsibility where Federal involvement is "sufficient tot u man essentially private act ion into a 

Federal action," atparagraph 7.b.(2), the"environmentalconsequences of thelarger project 

are essentially prisbuc tsof t heCorps permit action," or t hecu mula tiveinvolvemen t of the 

Corps and o t herFederal agencies is "sufficient t ogrciat>legal con t rolover such additional 

portions of theproject,"such as where theenvironmentalconsequences of theadditional portions 

of t heprojec t (meaning t hoseportions of t heprojec tinvolving activities beyond those 

specifically authorizedin thepermit) "are essentially productsof Federal financing, assistance, 

direction, regulation, or approval," id. atparagraph 7.b.(2)(iv)A. In short,if theGovernment 

exercises "Federal con troland resp9-Rsibility" over boththepermit tedactivityand theother 

activityoccurring upland, theseactivitiesaresufficiently interrelatedtobeincluded in theNEPA 

scope of analysis pursuant tot heguidance provided by Appendix B. 

The recent Ninth Circuit cases, notablyWetlandsAction Networkand I have 

universally affirmed and applied t heCor13s' F99Yia tiens "fixin9 t hesco~¥1¥~¥-J EPA analysis"-

7 I h 1s ana I ys1ssn ou I d not be confused with either the "Subsection 404(b )( I) Guide I ines a I ternativesana I ysis" or the 

"pub I ic interest review" that are conducted by the Corps as part of the permit process. Under the Corps regu I ations, 

the extent of Federa I centro I and responsibi I ity over a private p reject determines the Fed era I scope of ana I ysis for 

purposes of N EPA com pI iance. The Subsection 404(b )( I) a I ternativesana I ysis is a separate inquiry conducted 

under the C W A invo I ving the eva I uation of a I ternativesto the proposed project to determine "if there is a practicab I e 

a I ternativeto the pro posed d ischa rg e which w o u I d have I ess ad verse impact on the aquatic ecosystem, so I on gas the 

alternativedoes not have othersignificantadverseenvironmental consequences." 40 C.F.R. § 230.10(a). This 

anal ysisincl udesconsideration of activities that do not invo I vedischarges into waters of the United States, 

discharges at alternative I ocations,and, where possib I e, other project I ocations. 40 C.F.R. § 230.10(a)( I). Thus, this 

anal ysisenvisions that the Corps wi !!consider the broader impacts of the project forwhich the permit is sought, 

notwithstanding the definition ofthescope ofanalysis forNEPA purposes. 11882 F.2d407. 

Sylvester 
The public interest review under 33 C.F.R. Part 320 involves"balancingthe favorableimpacts against the 

detri menta I impacts" of the perm it. It is a separate ana I ysis ref I ectin g"the nationa I concerns for both the protection 

and uti I ization of important resources." 33 C. F. R. § 320. I (a)( I). "Eva I uation of the p robab I e impact which the 

proposed activity may have on the pub I icinterest requires a carefu !weighing of al !those factors which become 

relevantin each particu larcase. The benefits which may reasonabl ymay be expected to accrue from the proposal 

must be ba I anced against its reasonab I y f oreseeab I e detriments." 33 C. F. R. § 320.4 (a)( I). The Corps conducts this 

ba I ancing test irrespective of the scope of ana I ysis under N EPA, and I i kethe Subsection 404(b )(I) a I ternatives 

ana I ysis, this ba I ancing test does not a I tero r a f fectthe de fin iti on of the N EPA scope of ana I ysis. 
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even in t heface of direct challenge- ass t riking "an accept ablebalance bet ween t heneeds of the 

N EPA and t heCorps' jurisdic tionallimita tions." Sylvester I, 884 F .2d at 399; accord, Save our 

Sonoran, 4 08 F. 3d a t 11 21 ; Wet Ian ds Action Net work ,2 2 2 F. 3d a t 111 5. The Corps' reg u Ia t ions 

at33 C.F.R. Part325, Appendix B, paragraph 7.b. are given deference and reasonable 

applications of thoseregulating are sustained. 

The Corps' regulations specify t hefollowing typical considerations when gauging if sufficient 

con troland responsibility exists: 

whethertheregulatedactivityis "merely a link" in a corridor- typeproject(i.d.. at 

paragraph 7.b.(2)(i)), in which case t hescope of analysis need only address t heFederally

permittedaction,unlesssomeotherportionof theprojectmightalsofall within Federal 

con t rolor responsibility (i.d.. see paragraph 7.b.); 

whetherthereareaspectsof theupland facility, in theimmediate vicinity of theregulated 

activity, thatfall under Federal controlor responsibility and affect thelocationand 

configuration of t heregula ted activit y(i.d.. at paragraph 7.b.(2)(i)); 

theextenttowhich theentireprojectwill bewithin CorpsCWAjurisdiction @.at 

paragraph 7.b.(2)(ii)); 

t heex ten tof cumulative Federal con troland responsibility @ . at paragraph 7.b.(2)(iv)); 

and 

theextenttowhich theregulatedactivities (in conjunctionwithany activities regulatedor 

funded by o t herFederal agencies) com prise a subs tan tialportion of t heoverall project 

@.at paragraph 7.b.(3)). 

In general, theNinth Circuit has notapplied a universal rule in evaluating theproper scope of 

analysis in theCorps permitting context.The determinationas towhethera sufficient 

interrelationship exists bet ween t hespecific activity requiring a Corps per mit and some other 

activity occurring upland, necessitating t heinclusion of bot hac tivities in t hescope of analysis 

for N EPA purposes, requires a case - by - caSElal ysis of t hefac t sand circumstances of that 

rei at ionship. Wet lands Act ion Network, 222 F .3d at 1116; Friends of t heEarth, Inc. v. Coleman, 

518 F.2d 323,329 (9thCir. 1975), reh'g denied, F.2d (AugustS, 1975); Enosv.Marsh, 

769 F.2d 1363, 1371 (9thCir. 1985). 

The Ninth Circuit has held t ha tt heCorps need not expand its N EPA scope of analysis beyond 

t hespecific activity requiring a Corps permit in sit ua tionswhere some develop men tcould occur 

in t heupland area regardless of whet hert hepermit application is gran ted. Wet landsAction 

Network,222 F.3dat1115-16.1nsustaining theCorps NEPAanalysis in WetlandsActjon 

Network,thecourtspecifically noted:"The Corps here determined thattheEA need notinclude 

subs tan tialconsidera tion of develop men tin t heuplands because develop men tcould occur in 

theseareasregardless ofwhetherthispermitis granted." 222 F.3dat1115. 

The merefactthattheoverall projectcouldbenefit from thepermittedactivities(andvice versa) 
is insufficient torequire thattheentireprojectbeincluded in theCorps' NEPA scope of analysis. 

Wet landsAc tion Network, 222 F .3d at 1116; Sylvester I, 884 F .2d at 400. Even ift he project 

could notproceed as planned withoutthepermit,and thepermit tedactivities would notoccur 

withouttheoverall project,thatdegree of connection- in and of itself- does notmandate 

expansion of t hescope of analysis. Wet landsAc tion Network, 222 F .3d at 1116- 17Department 

OfTransportation v. Public Citizen, 541 U.S. 752,767-68,124 s. Ct.2204, 2215 (2004); 
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Winnebago Tribe of Nebraska v. Ray,621 F.2d 269, 272 (8thCir. 1980), cert. denied,449 U.S. 

836 (1980). 

Theprivateactivity occurring in theuplands may be more thanmerely incidental totheoverall 

project wit hou tbeco ming part of t heCorps' N EPA scope of analysis. Sylvester I, 884 F .2d at 

400- 01.1 n t heSylvester I case, al t houghcons true tionof a golf course was considered an integral 

com ponen tof t heoverall project ,its rei at io nship tot hebalance of a destination recreation a I 

resort t ha included major ski facilities was determined t obe insufficient t oco mpel expansion of 

theCorps' NEPA scope of analysis toinclude theentireresortdevelopmentcomplex. If the 

upland activity can proceed wit hou ta Corps permit and t hereare no o t herindicia of Federal 

controlandresponsibility, such as Federal funding orFederal direction or regulation, thereis not 

a sufficient in t errela t io nship between t heac t ivi ties occurring up I and and t hespecific activity 

requiring theCorps permit tonecessitateincluding theupland activities as part of theCorps' 

N EPA scope of analysis. 

lnsomeunique circumstances,however, theNinthCircuit hasdeterminedthattheCorps must 

evaluate the" effects" of activities occurring out side of juris diet ion a I waters. These cases have 

generally been limited tothosesituationswhere no upland developmentcould go forward 

withouttheCorps permit. See Colorado River Indian Tribes v. Marsh,605 F.Supp. 1425, 1428 

(C. D. Cal. 198 5)(coun t yofficials de tert"§ined t ha 1no upland develop men tcould occur without 

theCorps permit for bank stabilization). 

The Ninth Circuit opinions have identified and applied t hefollowing considerations as relevant 

todetermining whetherthereis sufficient Federal controland responsibility over activities that 

are occurring upland outside of a jurisdic tiona I wa terand beyond t hespecific activity requiring a 

Corps per mit t onecessit at eincl uding t heseac t ivit ies in theN EPA scope of analysis: 

The degree of Federal funding for t heoverall project Action 222 

F.3d at1116; 769 F.2d at1372; Friends of thetW~tl~E 2d atNelwork, 

621 F.?IallPIS273; Alaska v. Andws, 591 E 2d 537, 541 (9thCir. 1979))Winnebago 

~gree of Federal S'lper"ision G"er t heoverall project Action 

222 F.3d at1116; California Troutv. 58 F.3d 46i\\4etlani8{9thCir N#Miqrk, 
The degree t owhich the overall gesigr$9-Pf~~rojec tis subject t olocal regulation and 

co n t r o I A c t io n 2 2 2 F . 3d a t 1 1 1 7 ; E n o s, 7 69 F . 2 d a t 1 3 7 2 ; F rie n d s of 

the (W:et}andJSd at 329tletwork, 

Th~e towhich thebalance of theoverall projectis subject to local environmental 

review Action 222F.3dat1117; 1,884F.2dat396, 401; 

Enos, 76Wc:th®.dS:1371- N§i»J!UWnia Trout,58 F.3d ~V¢stet2474; Tribe, 

621 F.2d at273); Winnebago 

s TI:!Q CQblrt ifl CQIQradQ lili,Qr I r1dian Tribes rested its holding on the requirement under N EPA to assess the direct, 

indirect, and cumulative ef fects:>fthe Federal action. Moreover, the applicability ofthe Colorado River Indian 

Tribes' ef fectSJnalysis must be read in light o fthe United States Supreme Court's subsequent decision in Public 

Citizen, 541 U .S. 752 (2004 ), that sets forth how Federal agencies must identi f ythe "e f f ectsci' f Federal actions 

under NEPA. In Public the Court foundthat a" butfor"causal relationship is insuf ficiento make an 

agency responsible f ora@iti~~,lar e f f ect.J n der N EPA and the relevant regulations. "I d. at 767. Instead, the Court 

found,N EPA requires "areasonably close causal relationship between the environ mentalef fecllnd the alleged 

cause" which the Court analogized to the doctrine of" proximate causation. "ld. 
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Summary of the impact of the Save our Sonoran holding and opinion on the Ninth Circuit 

body of 1 a w regarding the N EPA scope of analysis in Corps permitting matters: 

The Save our Sonoran opinion did no tover t urnor expressly modify any existing case law within 

theN in t h Circuit. Fur t hemiore, as previously indica ted, t heopinion validated and applied the 

Corps' regulationsat33 C.F.R. Part325, Appendix B, paragraph 7.b. 

The permit applicant in Save our Sonoran had proposed tofill portions of numerous "braided 

washes," or beds ofintermittenttreams,toprovide road and utilitycrossings, pad fill, drainage, 

and t helike as part of a major residential development. The Save our Sonoran panel found that 

thefactsof thatcase presentedan inextricable interconnectionbetweenthepermit tedactivities 

and locations, and t hebalance of t heresiden tial develop men tprojec t ,because t hebraided washes 

ran throughthedevelopmentsite "like lines throughgraph paper." Because any developmentof 

thissitewouldimpactjurisdictional waters,thecourtconcluded thatin effect,thewholeof the 

propertyfalls under theCorps' permit tingauthority.The rarity of such a factsituationis 

indicated by theNinthCircuit'selection torely onadistrictcourtcasein the5g:~\rilf!Slttn~91Shing 

Fl'$9-~?Pft-srmcrfle~rto~fAAn~:U,eaA:rJYt E~~ ~R~ lha1f.JR~pl~ cf9nldreTifmrt ~sa9§Jope of analysis to 

various Corps permit tingscenarios, t heSave our Sonoran opinion emphasized t heunique 

physical and geographic charac teristics.of t heapplican t 's develop men tproposal. In entering its 

ruling, t hecourtobserved: "The district cour tgrounded its conclusion regarding t heCorps' broad 

permittingauthorityover theprojecton theunique geographic featuresof thisproperty. 

Specifically, thedistrict courtdetermined ... thatthewashes are a 'dominantfeatureof theland 

and t ha tno develop men tof t heproper t ycould occur without affec tingt hew ashes."' Save our 

Sonoran, 408 F .3d at 1123. Consequently, t hepreceden tial value of t heruling of t hecase is 

limited t ofac tsit ua tions presenting similarly excep tiona I circumstances. Again, in Save our 

t heCour tconcluded it reasonably could be said t ha tt heen tire project wa~ subject to 

SODM~on troland responsibility since no develop men tcould occur wit hou ta Corps permit. 

The Save our Sonoran opinion contained t hefollowing statement~· AI thought heCorps' 

per mit t inq aut horit \is limited tot h oseaspec t sofa development t ha tlirec t I y affect j urisdic t io nal 

wa t ers,it has responsibility under N EPA t oanalyze all of t heenviron men tal consequences of a 

project." Save our 408 F.3dat1122. This statemenSimply recognizes thatunder 

NEPA theCorpsis 5i@Wf&ll,toconsider all of theenvironmentaleffects(direct,indirect and 

cum u Ia t ive) of t heac t ivit ies within t heCorps' N EPA scope of analysis (which in this unique fact 

set tingincluded t hepermit ted activit yand t heen tire upland development ,because these 

activities were in ext ricabl y rei at edand made t heen tire development ,in effect ,subject tot he 

Corps permit tingau t horit y). As t heCour texpressly acknowledges, t heU .S. Supreme Court's 

decision in Public Citizen establishes controlling precedent- requiring proximate causation 

bet ween t heenviron men taleffec t and t healleged cause -a requirement t ha tcanno tbe reconciled 

e 11'1 tl:lis "ase, tl:le b) istri"t "Qbl rt "eRe I uded that the Corps I i m ited its ana I ysis without a rationa I or I ega I I JiSOU nd 

basis. The District court cone I udedthat the Corps had jurisdiction over the up I and wooded area because the pockets 

of wet I andswere immediate I yadjacent to, underneath, and surrounding the trees. The construction of the go If 

course that invo I ved the fi I I in g:> f wet I andsthere f o recou I d not be considered a separate and d isti net p reject from the 

pI ansto fe I the trees. The "tasks necessary to accomp I ish [the devel opmentofthe proposed go I fcourse] are so 

interrelatedand functional I y interdependenas to bring the entire project within the jurisdiction of the Corps, and 

thereforeunder the mandate of N EPA." 996 F.Supp. at 683. 

Stewart, 
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with a broad and unrestrictedreading of theforegoing statementMoreover, prior Ninth Circuit 

law is inconsistent with such a state m end>f unrestrict edscope, and t heSave our Sonoran opinion 

explicitly declined tooverrule any Ninth Circuit precedent. In particular, theCourt 

acknowledges (by carefully distinguishing t hefac tsof t ha tease from t hoseof Save our Sonoran) 

t hevalidit y and preceden tial effect of Wet landsAc tion Network, and generally acknowledges 

t hepreceden tial effect of Sylvester I, all of which express a limited standardfor determining the 

appropriate scope of t heCorps' N EPA analysis in t hepermit tingcon text .Save our Sonoran, 408 

F.3dat1121, 1124. All NinthCircuit casesonscopeofanalysis,including SaveourSonoran, 

can be understoodas turning on thequestionsof whethersomedevelopmentcould occurin the 

upland regardless of whet hert hepermit application is gran tedand w he~~eAfcJC/ff~c:ft'i\Y, Sflt?~'O~r t 

8i~ l?st ~8g'ntdi~<pp1!et F fA@F§b &Pcll tlr<y 1e8Rsi~§PcPf1oii?MifnY 3§ v~~ P~~P'lcft \i~i2S'; Appendix B " to 

deter mine t hecircu ms t ances under which t hepo tent ialenviron mental consequences in non

jurisdictional land are such thattheCorps has con troland responsibility," Save our Sonoran,408 

F.3d at1122- again indicating thatthisstatememthould notbeconstruedover 13roadly.~inally, 

t heSave our Sonoran opinion itself subsequent lyexpresses and applies a limited standard of 

deterFAiAiA§ ·~v·fleA a Corps scope of analysis mustbeexpanded toencompassprojectcomponents 

out side of jurisdiction a I waters, which is in consistent with a broad and unrestrict edreading of the 

Court 'sst a temen tln sun ary, t heSave our Sonoran Courtprovided t hefollowing overlay on 

theN in t h Circuit's pre - existing descri13 t io AS of t l=tes t andardfor deter mining t heC of I' s' scope of 

analysis, finding thatt mustbeexpanded toencompassactivitiesoutsideof jurisdictional waters 

when no developmentcould occur upland withouta Corps' permit and constructionof the 

overall projectis dictatedby theinextricableinterconnectednessofactivities within and outside 

of jurisdiction a I waters (id., at 1122), as when t hefoo t print sof t hej urisdic tiona I wa t ersare 

widely interspersed thrott-ghouttheuplands notsubject toCWA jurisdiction (id., at1124). 

10 

As 1s made c I earb y the recent ru I i ng of the United States District Court f o rthe District of Arizona in White 

Tanks Concerned Citizens v. No. CV-06-0703 (D. Ariz. Feb. 21, 2007), now on appeal within th.a..N.inth 

CirCIIit In that case the Car~tfeck~cted "the scope ofanalysisto jurisdictional waters and limiteduplandacreage." 

In upho I dingthe Corps' action, the Court observed: "the Corps N EPA imp I ementing regu I ationsgovern its scope of 

anal ysisin situations where a permit appl icantproposed an activity 'which is mere I yone component of a larger 

project.' The scope of anal ysisin an EA or EIS must 'address the impacts of the specific activity requiring a Corps 

permit and those portions of the entire project over which the District Engineer has sufficientcontro land 

responsibi I ityto warrant Federal review." White No. CV-06-0703, sl ipop. at 11. In issuing this decision, 

the Court quoted with approva I the factorsthat arJ'anks•ned in Appendix B and that are to be taken into account in 

making this determination. It alsoembraced the Corps rationalefordistinguishing this case fromthe Save 

Sonoran case by noting, in White Tanks, "the largemajority ofthesite could be developedin some fashiarililrsent a 

permit a I beitnot in a manner that wo11l d fu I fi lthe project purpose in a I essenvironmental I ydamaging manner. 

Therefore, a narrower scope of review as uti I ized for this preparation of this N EPA comp I iance/permitdecision is 

appropriate." White No. CV-06-0703, slipop. at 15. 
Tanks, 
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